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1. Distinctive group (traditionally race, ethnicity, 
gender)

2. Not a fair and reasonable representation 
Absolute disparity
Comparative disparity

3. Systematic exclusion
If successful, burden shifts to State – significant state interest



File a Motion for Discovery ASAP
Sample motion & materials available on the REN Website. 

What you are seeking:

1. The jury lists at each stage of the process (For a description of the editing process in your 
county, request the publicly available “Jury Commission’s Statement of Sources and 
Procedures”)

2. People who were summonsed but won’t be there:
- An accounting/documentation of people who were excused/deferred prior to reporting
- An accounting/documentation of summons that were undeliverable

3. The race information of the jury pool for your trial
- Obtain that via a questionnaire (sample also on REN website). 
- Obtain it the harder way via looking at Board of Elections Data. 

http://renapply.web.unc.edu/investigating-fair-cross-section-concerns-in-north-carolina/
https://www.ncsbe.gov/results-data/voter-registration-data


Quick Detour: 
NC SBE Data
Text file (ugh!) vs. excel spreadsheet 
(yay!). 

How to fix it: Follow this easy tutorial in 
how to convert a txt file to excel.

Race codes on the SBE website.  

https://knowledgebase.constantcontact.com/articles/KnowledgeBase/6269-convert-a-text-file-to-an-excel-file?lang=en_US
https://s3.amazonaws.com/dl.ncsbe.gov/data/layout_ncvoter.txt




The three prongs of Duren discussed 
Example: underrepresentation of African Americans in my jury pool

Let’s say I show up to court and I have my questionnaires (or I’ve compared my list of the jury 
pool to the NC SBE data) and it appears that there is underrepresentation of African Americans

1. Prong 1 – Distinctive Group

2. Prong 2 – not a fair and reasonable representation. 
◦ 5 out of 134 potential jurors in court were African American= 3.7% of jury pool is African American. 
◦ Census is 12%
◦ Absolute disparity: 8.3%; Comparative disparity: 69% (69% less likely, when compared with the overall 

jury population, to be on the jury-service list.) Explanation of the disparities here. 

3. Prong 3 - Systematic exclusion???

http://www1.cuny.edu/mu/law/files/2014/01/chernoff-kadane_december_2013_16things.pdf


Systematic Exclusion
- Are the source lists underrepresentative? 
- Inherent problems in the editing process?
- Mistakes in the jury summons process? 
◦ Example from Connecticut. The jury software program read the “d” in “Hartford” to mean that the person was “deceased.” 

Everyone in Hartford left off the jury summons for 3 years. Hartford accounted for a large number of the minority population
◦ Example from Louisiana. Some computer error did not summons anyone under the age of 26. 
◦ Is something like that happening in your county? You won’t know unless the court gives you the opportunity and info you 

need to investigate. 

- Underrepresentation related to the excusal/deferral policy? 
(COVID-19 alert!!!)

- Is it happening in every venire over a period of time?





Sources re COVID and minorities/women
https://www.cdc.gov/coronavirus/2019-ncov/community/health-equity/race-ethnicity.html

https://www.epi.org/blog/who-are-essential-workers-a-comprehensive-look-at-their-wages-
demographics-and-unionization-rates/

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7436547/

https://www.axios.com/black-workers-essential-coronavirus-c502fc2e-a4fc-4c4f-ae0c-
722a50d74ecd.html

https://www.nytimes.com/2020/05/06/upshot/pandemic-chores-homeschooling-gender.html

https://www.census.gov/library/stories/2020/08/parents-juggle-work-and-child-care-during-
pandemic.html

https://www.cdc.gov/coronavirus/2019-ncov/community/health-equity/race-ethnicity.html
https://www.epi.org/blog/who-are-essential-workers-a-comprehensive-look-at-their-wages-demographics-and-unionization-rates/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7436547/
https://www.axios.com/black-workers-essential-coronavirus-c502fc2e-a4fc-4c4f-ae0c-722a50d74ecd.html
https://www.nytimes.com/2020/05/06/upshot/pandemic-chores-homeschooling-gender.html
https://www.census.gov/library/stories/2020/08/parents-juggle-work-and-child-care-during-pandemic.html


Final important step: 
Motion to Quash Venire
- Must raise the motion and judge must decide on issue BEFORE the 
questioning of any juror, pursuant to G.S. 15A-1211(c)(4). 
- Sample available on REN Website. 

- Either you’re able to show the 3 prongs, or you can’t show the 3 
prongs because the judge denied your discovery requests. File the 
motion anyway to preserve the issue. 

http://renapply.web.unc.edu/investigating-fair-cross-section-concerns-in-north-carolina/


Resources
•SOG: Raising Issues of Race in North Carolina 
Criminal Cases (Chapter six)

•SOG: NC Defender Manual – Trial Vol. 2, Ch. 
25.1

•Law Review articles by professor Nina Chernoff 
and others

https://defendermanuals.sog.unc.edu/sites/default/files/pdf/6.5_0.pdf
https://defendermanuals.sog.unc.edu/trial/251-jury-pool


hautry@cdpl.org

919 956 9545

mailto:hautry@cdpl.org
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