ASSESSING AND ACHIEVING

JURY POOL

Representativeness

By Judge William Caprathe (ret.), Paula Hannaford-Agor,
Stephanie McCoy Loguvam, and Shari Seidman Diamond

n February 2005, the American Bar Association (ABA) adopted the Principles
for Juries and Jury Trials, promulgated by the Commission on the American

Jury, as the new standards for the jury system.! An inclusive and representa-
tive jury pool is critical to preserving the right to a fair and impartial jury. The
inclusiveness and representativeness of the jury pool can be positively affected
by court action. Principle 10(A) specifically addresses procedures for assembling
juror source pools.

PRINCIPLE 10—COURTS SHOULD USE OPEN, FAIR AND FLEXIBLE PRO-

CEDURES TO SELECT A REPRESENTATIVE POOL OF PROSPECTIVE

JURORS.

A. Juror source pools should be assembled so as to assure representativeness and
inclusiveness.

1. The names of potential jurors should be drawn from a jury source list com-
piled from two or more regularly maintained source lists of persons residing
in the jurisdiction. These source lists should be updated at least annually.

2. The jury source list and the assembled jury pool should be representative
and inclusive of the eligible population in the jurisdiction. The source list
and the assembled jury pool are representative of the population to the
extent the percentages of cognizable group members on the source list
and in the assembled jury pool are reasonably proportionate to the corre-
sponding percentages in the population.

3. The court should periodically review the jury source list and the assem-
bled jury pool for their representativeness and inclusiveness of the eligible
population in the jurisdiction.

4. Should the court determine that improvement is needed in the repre-
sentativeness or inclusiveness of the jury source list or the assembled jury
pool, appropriate corrective action should be taken.

5. Jury officials should determine the qualifications of the prospective jurors
by questionnaire or interview, and disqualify those who fail to meet eli-
gibility requirements.
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Across the nation, civil and criminal
jury members are not being drawn from a
representative cross-section of the commu-
nity. An inclusive and representative jury
pool is fundamental to the selection of a
fair and impartial jury. As the U.S.
Supreme Court has made clear:

When any large and identifi-
able segment of the community
is excluded from jury service, the
effect is to remove from the jury
room qualities of human nature
and varieties of human experience,
the range of which is unknown and
perhaps unknowable. It is not nec-
essary to assume that the excluded
group will consistently vote as a
class in order to conclude, as we
do, that its exclusion deprives the
jury of a perspective on human
events that may have unsuspected
importance in any case that may
be presented.’

Lack of representativeness is evident
in the courtroom, but solutions must be
pursued much earlier. The Jury Manage-
ment Committee of the ABA’s National
Conference of State Trial Judges, with
Paula Hannaford-Agor of the National
Center for State Courts (NCSC),
identified a series of steps judges and
administrators can take to determine if
the procedures used to assemble jurors
result in representative jury panels and
improve the representativeness of jury
panels. The steps focus on (1) establish-
ing reliable methods of measuring the
demographic composition of the jury
pool, (2) ensuring the inclusiveness and
representativeness of the jury pool, and
(3) assessing and improving the way
jurors are selected for the pool.

Reliable Methods of Measuring
Demographics

Accurately Documenting

Jury Pool Demographics

U.S. Census Bureau demographic statis-
tics offer a starting point to reveal whether
the jury pool is reflective of the commu-
nity. They enable a court to determine the
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demographic characteristics of the adult
population in a jurisdiction and estimate
the jury-eligible population. To obtain the
most useful data, courts should use the
same definitions and basic data-collec-
tion methods as the U.S. Census Bureau
uses to collect information from potential
jurors. Prospective jurors should be asked
to self-identify race, ethnicity, and gender
using the same category responses as the
Census. For example:

CENSUS DATA CLASSIFICATION
Check one:

Hispanic/Latino

Not Hispanic/Latino

Check all that apply:
White/Caucasian
Black/African-American

Asian

Native American/Native Alaskan

Hawaiian/Pacific Islander
Other Race

INCORRECT DATA CLASSIFICATION
Check one:

White/Caucasian
Black/African-American
Hispanic/Latino

Arabic

Other

The Incorrect Data Classification
method (1) requires that a respondent
select only one race category, eliminating
the possibility of a multirace response; (2)
collapses Asian, Native American/Native
Alaskan, and Hawaiian/Pacific Islanders
into a single race category (e.g., Other); and
(3) inappropriately treats “Hispanic” and
“Arabic” as race categories rather than as
ethnicities. Inconsistent data classification
and collection yield unreliable data and
undermine the ability of courts to assess
the effectiveness of the jury selection pro-
cess. Improving the accuracy and reliability
of the demographic information of the jury
pool is the first step to ensuring the inclu-
siveness and representativeness of the jury
pool. Sample juror surveys and tabulation
tools are available in the NCSC’s Jury
Managers’ Toolbox.?
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The Composition of the Jury Pool
Maximizing the Inclusiveness of

the Master Jury List

Inclusiveness means the extent to which
the master jury list includes a jurisdiction’s
entire jury-eligible population. The master
jury list is the starting point of the jury pro-
cess. The more inclusive the master jury
list, the more representative the jury pool.
NCSC recommends that the master jury
list encompass at least 85 percent of the
jury-eligible population in a jurisdiction.
If the master jury list does not meet this
threshold, supplementing with additional
juror source lists such as welfare, unemploy-
ment, or state income tax rolls should be
encouraged.* If the number of names on
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the master jury list is substantially greater
than the number of jury-eligible persons
in the community, the list may contain
duplicate names or individuals who are no
longer eligible for jury service. Although
over-inclusiveness rarely undermines rep-
resentativeness, it reduces the overall
efficiency of jury operations.’

Assessing the Representativeness of
the Master Jury List
Representativeness means the extent to
which the master jury list reflects the
characteristics of the community. It is
important that the master jury list reflects
a fair cross-section of the community. The
jury pool is unlikely to become more rep-
resentative in the juror summoning and
qualification processes. The geographic
composition of the master jury list may
often serve as a proxy for demographic
composition. As a result, if the geo-
graphic makeup of the master jury list is
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not representative of the local population,
it is unlikely to be representative of other
characteristics. A court can adjust master
jury lists that are not inclusive or other-
wise unrepresentative.®

Assessing the Effectiveness of How
Jurors Are Selected for the Pool
Keeping the Master Jury List Current
The master jury list should be updated at
least annually to ensure the accuracy of the
addresses. The average annual migration
rate in the United States is 15 percent.’
The U.S. Postal Service (USPS) will for-
ward jury summonses for 12 months if a
person registers a forwarding address. After
the expiration of the forwarding period, or

if no forwarding address is registered, jury-
related mailings will be returned marked
“undeliverable as addressed.” If master jury
lists are not frequently updated, people with
lower socioeconomic status and minorities
are particularly likely to be excluded from
the jury pool because they are more likely
to move than those with higher socioeco-
nomic status and nonminorities. Failure
to maintain current address information
also results in unnecessary printing, post-
age, and processing expenses for the court.
Updating the master jury list annually
increases the likelihood that people at all
socioeconomic levels and minorities will
be included in the jury pool and increases
inclusivity because the list will also include
people new to the community.?

Improving the Average Jury Yield

Jury yield is the term used to describe the
percentage of statutorily qualified indi-
viduals available to serve on the date

summoned. It measures efficiency in court
operations because it reflects the admin-
istrative work needed to supply enough
jurors for jury selection. Nationally, jury
yield averages about 50 percent—half
of all jury summonses result in persons
qualified and available for jury service.
The process for summoning and qualify-
ing jurors has substantial effects on jury
yield. Courts that combine qualification
and summoning in a single step typically
experience jury yields 10 to 15 percent-
age points higher than courts that use a
two-step process to qualify and then sum-
mon jurors.’

Low jury yields indicate that the jury
summoning and qualification process

An inclusive and representative
jury pool is critical to preserving
the right to a fair and impartial jury.

may undermine the representativeness
of the jury pool. Undeliverable, non-
response/failure-to-appear (FTA), and
excusal rates are all strongly correlated
with socioeconomic and minority sta-
tus. By improving jury yield, courts may
improve the inclusiveness and the repre-
sentativeness of jury panels.

The Undeliverable Rate
Nationally, 12 percent of jury-related
mailings are returned by USPS as unde-
liverable. Undeliverable rates that are
substantially higher than the 12 percent
average suggest that the master jury list
has become stale, potentially excluding
disproportionate numbers of minorities
and people with lower socioeconomic sta-
tus who are more likely to migrate.
USPS maintains the National-Change-
of-Address (NCOA) database, which
records forwarding addresses. USPS licenses
private vendors to access the NCOA
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database to update address records. Indus-
tries that rely heavily on commercial mail
advertising have used these services to mini-
mize undeliverable rates. Courts can use
NCOA to update their master jury list by
removing stale or incorrect addresses. While
the cost of NCOA updates varies by vendor,
courts report that the service pays for itself
in reduced printing and postage costs."

Using NCOA not only to update the
master jury list, but also to update addresses
for jury summonses and qualification ques-
tionnaires, is an effective way to minimize
undeliverable rates. This technique is par-
ticularly effective in communities with
high migration rates.

Nonresponse and FTA Rates
Nonresponse and FTA rates contribute
to underrepresentation of minorities in
the jury pool. Nationally, 8 percent of all
individuals summoned for jury duty fail
to appear, but some courts have reported
FTA rates of over 50 percent (i.e., NBC
TV reported a 33 percent juror appear-
ance rate in Washington, D.C., in 2012).
In 1998, the American Judicature Society
found that when socioeconomic factors
were considered, race and ethnicity were
not significant predictors of juror non-
response and FTA. However, due to the
strong correlation between socioeconomic
and minority status, minority representa-
tion in the jury pool is impacted by the
reduced appearance of lower-socioeco-
nomic-status individuals.

A person’s expectation about the conse-
quences of failing to respond or appear is the
single best predictor of appearance. People
who believe that they will face consequences
such as fines or arrest for failing to respond
are significantly more likely to respond than
people who believe that nothing will happen
to them. Providing jurors with information
about what is expected and the consequences
of failing to comply can significantly increase
response rates.! A study conducted by the
Riverside County (California) Superior Court
found that mailing reminder postcards to
prospective jurors one week before the
reporting date decreased FTA rates by at
least 5 percentage points.!? Postcards that
specified the penalties for failure to appear
reduced FTA rates by 10 percentage points.”
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The NCSC has found that the most
effective posthoc strategy for minimizing
nonresponse/FTA rates is a second notice/
second summons program. Courts that
implemented these types of programs
reported nonresponse/FTA rates 24 percent
to 46 percent lower than courts that had
no follow-up program. The most effective
follow-up programs are those that follow
up within three weeks after the person’s
nonresponse/FTA and that are consistently
administered.

Some courts use Order-to-Show-Cause
proceedings and other more aggressive
approaches (e.g., fines, fees, arrest warrants)
to follow up on nonresponders and FTA
jurors. NCSC found these approaches had
only a marginal impact on nonresponse/
FTA rates, possibly because they are only
employed sporadically. However, these
types of approaches, used strategically with
appropriate, pre-arranged media coverage,
can educate the public about the potential
consequences of failing to appear."* Improv-
ing appearance rates will improve the
inclusiveness and representativeness of the
effective pool for jury selection.

Excusal Rate

Because of the strong correlation between
socioeconomic status and minority sta-
tus, excusal rates contribute significantly
to underrepresentation of minorities in
the jury pool. Specifically, excusals due to
financial hardship, lack of transportation,
and lack of child care have a dispropor-
tionate impact on minorities. Nationally,
the average excusal rate in state courts
is 8 percent. This rate varies with the
maximum term of service for jury duty,
the compensation paid to jurors, and the
court’s deferral policy.

Term of service means the maximum
duration that a juror must be available for
service. The longer the term of service, the
greater the potential burden on jurors—
and the greater the likelihood that jurors
will seek to be excused for hardship. Courts
with a one-day or one-trial term of service
have an average excusal rate of 6 percent
compared to 9 percent in courts with lon-
ger terms of service.

Juror compensation is designed to reim-
burse jurors for reasonable out-of-pocket

expenses incurred because of jury service,
but not to replace lost income. In most
jurisdictions, juror compensation is estab-
lished by statute, but some states permit
localities to supplement the mandatory
state compensation using local funding. In
jurisdictions that pay jurors a flat daily fee
for jury service, the average amount is $22
per day. In jurisdictions with a graduated
juror-compensation structure based on days
of service, the average is $32 per day. Juror
compensation correlates with excusal rates.
Courts with higher-than-average-compen-
sation policies report excusal rates of 7
percent compared to 9 percent for courts
with lower-than-average-compensation pol-
icies. Other amenities such as free and
adequate parking, convenient public trans-
portation, and child care facilities can
greatly alleviate the burden associated with
jury service, facilitating participation from
jurors who might otherwise request excusal.
Many statutes authorizing courts to
excuse jurors for medical or financial hard-
ships include “extreme inconvenience” as
one of the excusal criteria. However, jurors
often ask to be excused from jury service
not because jury service would pose a sub-
stantial hardship, but because preexisting
commitments or a temporary hardship pre-
vents them from serving on the date
summoned. Jurors allowed to defer service
to a more convenient time appreciate the
accommodation and are more likely to
appear for deferred service than jurors
required to appear on the original date.
Deferral rates and excusal rates are almost
perfectly inversely related: For every 1 per-
centage point increase in the deferral rate,
the excusal rate decreases by 0.7 percent.
An effective deferral policy permits jurors
to defer service one time as a matter of
course to a future date within six months
of the original summons date, with future
requests required to be approved in writing
by the court. Exploring opportunities to
accommodate jurors’ schedules and preex-
isting commitments should improve jury
inclusiveness and representativeness.

Conclusion

Many circumstances affect the represen-
tativeness of the jury panel. While some
circumstances are beyond the control of
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Checklist for Assessing and Improving
Representativeness in Jury Pools

Step 1.

Step 2.

Step 3.

Step 4.

Step 5.

Step 6.
Step 7.

Step 8.

Step 9.

The master jury list should include at least 85 percent of the jury-
eligible adults in the jurisdiction.

Consider the source lists used to create the master jury list. Driver’s
license/state ID lists may overlap with voting lists if a state ID is
required to register and/or vote. Additional juror source lists might
include welfare, unemployment, and state income tax rolls.

Determine the percentage of the population that is jury-eligible. Eligi-
bility requirements can greatly affect the demographic composition
and representativeness of the jury pool.

Consider the demographic characteristics of the jury-eligible
population.

The master jury list should reflect the geographic distribution of the
population.

The master jury list should be updated at least annually.

Improve jury yield. Tables 15 and 16 in the NCSC's State-of-the-States
Survey provides a comparative guide for urban, suburban, and rural
courts.™ A unified system that combines juror summoning and qualifi-
cation improves yield rates. If jury yields are too low, consider the
undeliverable rate, the nonresponse/FTA rate, and the excusal rate.”

An undeliverable mail rate over 12 percent indicates that the master
jury list is probably stale. If local migration rates are high, master jury
lists should be updated more frequently.

Consider using NCOA to update addresses on the master jury list,
and for summonses and questionnaires before mailing.

Step 10. A second notice/summons within three weeks is the most effective

Step 11.

approach for reducing nonresponse/FTA rates. Including the possible
consequences of failing to appear on the summons or reminder post-
card helps reduce noncompliance rates. Punitive actions may be used
strategically to educate the public and improve compliance.

The excusal rate should stay below the national average of 8 percent.

Step 12.0One-day or one-trial terms of service result in the lowest excusal rates.

Step 13. Compensation rates should be sufficient to cover reasonable out-of-

Step 14.

pocket expenses. Free parking, accessible public transportation, and
other amenities can facilitate juror participation and reduce the
excusal rate.

Deferral rates and excusal rates are inversely related. Initial deferral
allowances improve response rates.

the courts, the representativeness of the
jury pool can be positively affected by
court action. An inclusive and represen-
tative jury pool is critical to preserving
the right to a fair and impartial jury. W
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